Annex 2:

Comments from the Member States on the Commission – Guidance on Selection of Bodies implementing financial instruments, including Fund of Funds following the EGESIF meeting of 21 October 2015

Q & A following the comments raised by Member States after the 18th EGESIF meeting on 21/10/2015
	
	Sections
	MS
	Questions
	Commission services reply

	1. 
	3.5.2 
	CZ
	Can the Commission give us a comment on eligibility of the following case for the Inter-administrative cooperation under the Directive 2014/24/EU (potentially for the designation as intermediate body):

There is an investment company (IC) 100% owned by the public MA 1 through which the MA 1 implements venture capital support (its ESIF funds are managed by the IS under the in-house entrusting). The only activity of IC is providing the public support in the form of venture capital investments, thus it has only objectives in the public interest.

Another public MA (MA2) has the same programme objective within the ESIF (only regionally separated). Can MA 2 in cooperation with MA 2 entrust the IC with managing its venture capital fund (e.g. in the form of purchase of the investment shares of the fund managed by IC) providing the common public interest and objective (the MA 2 will determine the investment strategy and will participate on IC e.g. in supervisory board, not directly as a shareholder of IC). MA 2 would pay the management fee to IC under the same condition as the MA 1

We believe that this settlement is in line with all three conditions stated for the Directive 2014/24/EU Article 12(4).
	The reply is provided under the understanding that it was intended in the question to refer to IC instead of IS and MA2 to MA1 instead of MA2 to MA2.

The set up envisaged is possible provided there is no private participation at all in the investment company IC.

MA2 in cooperation with MA1 entrusts the IC with managing its venture capital fund. 

A situation where the MA purchases investment shares of the fund managed by IC would fall under Article 38(4)(a) of the CPR. 

Under art 38(4)(a) of the CPR as far as the conclusion of a public service contract is required for the selection of a body implementing financial instrument the rules on selection of such entities as clarified in the note on selection apply.



	2. 
	3.7
	CZ
	When managing authority decides to designate an intermediate body and entrust it with tasks regarding implementation of financial instrument, should this body always be selected in compliance with applicable rules on public procurement?
	Yes, unless the designation of the IB falls under a situation which is outside public procurement rules as listed in the guidance note (in-house entity or inter-administrative cooperation), in which case there is no need to apply a public procurement procedure to select the intermediate body. 

	3. 
	3.6
	CZ
	Can the managing authority directly entrust (without tender) implementation of financial instrument to a public body controlling an in-house body, that is implementing FN? For instance one ministry entrusts the second ministry with implementation of FI via in-house body represented by development bank, which has been established and is controlled by the second entrusted ministry. Which article of 2014/24/EU is applicable to this model?
	Inter-administrative cooperation covered by Article 12(4) of Directive 2014/24/EU allows a public managing authority to entrusts tasks of implementation of a financial instrument to an in-house body of another Ministry provided (i) the contract establishes or implements a cooperation between the participating contracting authorities with the aim of ensuring that public services they have to perform are provided with a view to achieving objectives they have in common; (ii) the implementation of that cooperation is governed solely by considerations relating to the public interest; (iii) the participating contracting authorities perform on the open market less than 20% of the activities concerned by the cooperation. In addition, this entity must fulfil the criteria of Article 7 of the CDR.

	4. 
	3.8.1
	CZ
	How should the criteria of Article 7 DR be applied in context of in-house selection?
	In order for an in-house entity to be entrusted with tasks of implementation of a financial instrument the managing authority must check that this entity fulfils the criteria of Article 7 of the CDR.

	5. 
	3.5
	EE
	Following our meeting on 21st of October please find Estonian comments on Guidance note on financial instruments: selection

Section 3.5 describes and explains the possibility to designate an in-house entity to implement FIs. One of the criterions regarding exercising control over the legal person concerned. The guidance is currently drafted in the way that direct administrative control must be exercised and also the simply being a majority shareholder in the entity is not enough to be considered as having adequate control. This proposes a problem in continuing using the in-house award possibility.

According to business law no founder can exercise direct administrative control over another legal person founded by the state by other means than through the supervisory board or the management board (which is a way of having direct control over managing bodies of the entity but not direct control over functions and structure). We ask the Commission to clarify this point in the way that it is clear that having control over the managing bodies satisfies the exercising control criterion. It is not reasonable to narrow the criterion as currently drafted.  

It is clear that the member state has and will not found any legal persons to carry out any other tasks than the state’s own tasks and the principles of business law do not foresee to have direct control over a legal person bypassing the managing bodies of a legal entity. Otherwise fulfilling this criterion is extremely difficult if not impossible.

As a solution, which could be considered is, that if an entity foreseen to implement FIs is 100% state owned and if the state has delegated the relevant administrative task (via a government decision or an administrative agreement) to implement FIs and this activity constitutes at least 75% of the core activities of the entity, the in-house principle can be implemented.  


	As indicated in the guidance document, prior to Directive 2014/24/EU the ECJ considered that, there is ‘similar control’ where the entity in question is subject to control enabling the contracting authority to influence that entity’s decisions (Case C-107/98 Teckal). The power exercised must be a power of decisive influence over both the strategic objectives and the significant decisions of that entity. The contracting authority must be able to exercise a structural and functional control over that entity but not necessarily a daily operational control. 

Cases C-458/03 Parking Brixen, paragraph 69, Case C-340/04 Carboterma, paragraph 39 were quoted as examples of what the ECJ did not consider that a control similar to the one exercised of its own services by the contracting authority (i.e. an effective control) was exercised. It came to this conclusion in a case where the statutes of a company did not reserve to the contracting authority any control or specific voting powers for restricting the freedom of action conferred on a Board of Directors which is given the broadest possible powers for the ordinary and extraordinary management of the company.

Article 12 of Directive 2014/24/EU, provides for clear requirements to be met for control over the in-house entity to be considered effective: the contracting authority must exercise a control over the legal person concerned (ie the in-house entity) which is similar to that which it exercises over its own departments. A contracting authority is deemed to exercise such control where it exercises a decisive influence over both strategic objectives and significant decisions of the controlled legal person. 

We understand the constraints coming from business law and do not consider that effective control requires "direct control over a legal person bypassing the managing bodies of a legal entity". Participation of the contracting authority in the governance structure of the in house entity (supervisory board or the management board) is sufficient provided it provides the contracting authority with a power of decisive influence over both the strategic objectives and the significant decisions of that entity. 



	6. 
	3.5
	HR
	Does the concept of joint analogous control apply in case where the Government “owns” the Ministry (Minister being the member of the Government) which acts as the Managing Authority and “owns” also Development Bank /Development Agency where the representatives of the Ministries (among them also the Ministry which performs the role of the Managing Authority) form the majority of Supervisory board?
	The development bank is 100% publicly owned, but not by the Managing authority. 

The concept of joint analogous control applies in case a Ministry partially owns a bank or an agency and exert an effective control on it together with other Ministries and other co-owners, provided all other co-owners and controllers are public entities and provided the control is effective. Depending on the rights attached to the participation in the supervisory board it allows or not for an effective control over the in-house entity. 

	7. 
	2
	HR
	Should the consultation of national audit authorities be compulsory part of the procedure of selection of bodies implementing financial instruments as referred to in Section 2. Background; also, please define the case of necessity mentioned therein (and the form of audit trail of such a consultation).
	There is no compulsory consultation of the audit authorty required by Regulation on the selection of bodies implementing FI.

Reference to control authorities in Section 2 was meant to be a reference to national authorities in charge of control of competition in case of a need for advice on State aid or public procurement. This is specified in the revised version of the note.

	8. 
	2
	HR
	The term ‘Fund manager” is not defined under the Regulations.  Within the Guidance document, it does not seem to be used as synonymous of “fund of funds” - see Reference to “Fund Managers (including funds of funds)”. Term should be clarified (please do include the definition) including for the purpose of calculation of management costs and fees.
	The terminology in the note has been corrected and reference to Fund managers has been deleted.

	9. 
	3.5.2
	HR
	Section 3.6.2 on “essential activity condition” should be further developed in the Commission guidance document in order to consider the specific nature of financial services that can only be performed “on the open market”. In relation to section 3.5.2 and 3.6.2 of the Guidance document, could you please explain the difference between PPD article 12(3)b  and PPD article 12(4)c?
	The situation of in-house is different from the situation of inter-administrative cooperation. Article 12(3)(b) of Directive 2014/24/EU provides that the in-house entity must carry out more than 80% of its activities for the public entities which are exercising an effective control over it. 

Under inter-administrative cooperation there is no control from the contracting authority over the cooperating administrative department. The requirement under Article 12(4)(c) of the Directive, is that the participating contracting authorities perform on the open market less than 20% of the activities concerned by the cooperation.  

	10. 
	3.5.2
	HR
	Please clarify whether the ECJ has ever analysed fulfilment of the “essential activity conditions” in relation to cases regarding financial instruments, or which other relevant cases could be considered.
	The Court never clarified the condition of essential activity in relation to FI. A relevant case which however does not concern financial instrument is Case  C-295/05, Asemfo  in relation to  Directive 2004/18/CE (points 60 à 63).

	11. 
	3.7
	HR
	Section 3.7 seems to suggest that an intermediate body could be entrusted / designated for implementation of financial instruments even if conditions for inter-administrative cooperation are not fulfilled. This should be further explained.
	Section 3.7 deals with the possibility for the MA to designate an intermediate body (as provided for in Article 123 of the CPR for ERDF/CF/ESF and Article 66(2) of R 1305/2013 for EAFRD) which can either designate a body responsible for the implementation of a financial instrument or implement the FI itself. Therefore, if an IB is designated to implement a FI the conditions for inter-administrative cooperation do not necessarily need to be fulfilled. However the designation of the IB must follow a public procurement procedure or fall within one of the situations not subject to public procurement rules as explained in the guidance.

	12. 
	3.5
	HR
	In line with the Communication from the Commission to the European Parliament and the Council ”Working together for jobs and growth: The role of National Promotional Banks (NPBs) in supporting the Investment Plan for Europe”, where the importance of NPBs in increasing investments by participating in EFSI investments is highlighted, we believe that direct entrustment / designation (as explained in Sections 3.5, 3.6 and 3.7) of NPBs, that are 100% publicly owned and are established for the purpose of pursuit of public objectives, for the implementation of tasks related to financial instruments might also contribute to increase in overall investments in Europe. Please do put special focus to NPBs in the Guidance document.
	The revised version of the note mentions national promotional banks in examples.  Such banks may be entrusted with tasks of implementation of financial instruments   provided the conditions for in-house or IAC are fulfilled. If the conditions are not met those NPBs or regional development banks should submit a bid in the context of a public procurement procedure

	13. 
	3.1.1.2
	HR
	We believe that the ways to manage the scope of contracts described in the Section 3.1.1.2 (framework contracts and estimation of possible additional programme contributions) should be extended to all other sections of the Guidance, namely also to contracts signed within direct entrustment procedure.
	The problematic of the definition ex ante of the scope of the contract is relevant when a contract falls under the scope of public procurement rules and principles because additional services require a new tendering procedure except for a limited number of cases (Cf art 72 Directive 2014/24/EU).  However  if the public procurement rules and principles do not apply the question of the initial announcement of the scope of the contract is less relevant since direct award to a given body is possible and therefore additional services to the same body is (unless procurement rules are modified) allowed under the same conditions.

	14. 
	3.5.1.1
	HR
	In section 3.5.1.1 of the Guidance document, it is stated that “the condition of ownership is met if a public managing authority owns one or more shares in a 100% public entity owned by several public entities”. This seems to be an interpretation of the PPD requirements that is not in compliance with phrasing in the Directive or relevant case-law. Our understanding is that there should not be any direct private capital participation in the in-house entity, irrespective if the managing authority own or not shares in that in-house entity. For examples, if all shares are owned by the Government or the state, no one of the line Ministries directly owns even one share in the in-house entity, but the Government can entrust joint analogous control over the entity to several Ministries. Our understanding is in fact that the entitlement to perform joint analogous control over an in-house entity must be legally established and then effectively and actually performed, but it is not mandatory that such establishment derives from ownership rights. Please clarify.
	An in-house relation exists only in situations where the contracting authority controls a fully owned public entity. If this is not the case then it would need to be checked if the conditions for inter-administrative cooperation are met. See comments on point 3.5.2.1 of the Guidance.

	15. 
	3.7
	HR
	In relation to section 2 and section 3.7 of the Guidance document, is it allowed that within the same body, an Intermediate Body manages loan and guarantee products and in parallel a fund manager is established within the same institution to manage equity or quasi- equity investment?
	It is possible for an intermediate body to be responsible for implementing a holding fund. In this context it is possible that the intermediate body directly implements loan and guarantee products while externalising the implementation of equity and quasi equity, in line with all applicable rules.

	16. 
	3.6.1
	HR
	In connection with section 3.7 of the Guidance, is it correct to state that when financial instruments are managed by an Intermediate Body, implementation of such financial instruments is carried out within the management and control system established within the Intermediate Body, although under segregation of duties as appropriate?  
	Would a MA decide to delegate the implementation of a FI to an IB, the MA should ensure the proper selection of the IB to carry out such tasks including the fulfilment of Art 7 of the CDR criteria (See revised section 3.7 and reply to questions 9 above).

Provided this is done, if the management and control system established within the Intermediate Body (under segregation of duties as appropriate) is considered as appropriate and sufficient, then it is possible to carry out the implementation of the FI under that system.

	17. 
	3.8.1.3
	HR
	Section 3.6.1 of the Guidance clarifies that “the pursuit by a managing authority of objectives and activities described in an operational programme can be considered as tasks of public interest”. Case C-159/11 clarifies that, in case of public-public cooperation, such public task must be a task that “all the public entities involved have to perform” (this is inter alia also recalled under Case C-386/11 - Piepenbrock). Is this condition required also for the in-house award?
	In-house entities are not required to pursue tasks of public interest that all other public entities have to perform. But it stems from their establishment that they are performing tasks on behalf of public authorities which set them up and which are public tasks. However they can also carry out non-public tasks, i.e. commercial activities, for the non-essential part of their activity (before Directive 2014/24/EU) / up to 20% of their activity (under Directive 2014/24/EU).

	18. 
	
	HR
	In relation to section 3.6.2 of the Guidance document, do all the activities necessary to implement an operational programme fall under the definition of “public services”?
	Not all the activities necessary to implement an ESIF programme may be considered tasks of public interest (the setup of IT systems for example would not) but all operational activities supported under an ESIF programme (support to R&D, support to SMEs etc.) are considered to qualify as tasks of public interest.

	19. 
	3.6.1
	HR
	Section 3.6.1 of the Guidance specifies, in line with PPD recital (31) second para, that “no private provider of services should be placed in a position of advantage vis-à-vis competitors”. Could you please clarify whether “no private provider” should be understood as “no private and no public provider of services should be placed in a position of advantage vis-à-vis competitors”?

Is there any relevant case-law which may support the answer?
	Both Case law and Directive 2014/24/EU indicate that no private provider of services should be placed in a position of advantage vis a vis competitors. Therefore it is not possible to replace "private provider” by "private and public provider of services" because the condition for inter-administrative cooperation aims specifically at ensuring that the public-public cooperation does not favour one or more private operators over others. 



	20. 
	3.8.1.3
	HR
	In relation to section 3.8.1.3 on the “organisational capacity” of the body entrusted with financial instruments implementation, are the criteria to assess the system the same as identified for assessing capacity of Managing Authority and Intermediate Bodies, and can therefore the same Guidance issued by Commission for assessment of management and control systems be used whenever relevant?
	The CDR does not specify further what the organisational structure and governance framework providing the necessary assurance to the managing authority must be. This requirement is an illustration of what the MA needs to check to ensure that the body implementing the FI has the adequate capacity to implement the FI.

The guidance note for assessing the capacity of Managing Authority and Intermediate Bodies in the management and control systems can be used whenever relevant but is not enough to give assurance to the MA as regards the capacity of the body to implement the FI. The organisational capacity of the body entrusted with tasks of implementation of financial instruments must be assessed in relation to the objective of giving assurance to the managing authority that the body entrusted has the capacity to implement the financial instrument. 



	21. 
	3.8.2.3
	HR
	In relation to section 3.8.2.3 of the Guidance document, could you please provide examples on how Managing Authority would check the demonstration by entrusted or selected bodies that implementation of financial instruments will not substitute the current activity of the body (inter alia it would appear that the substance of the demonstration is relevant rather than the mere “ability” to provide such demonstration).
	The Delegated Regulation provides for a check of the ability to demonstrate additional activity by comparison to the current one (art 7 (2)(e)) to ensure that the instrument will have an incentive effect.

No method is prescribed. A possibility is to use counterfactual analysis, i.e. an analysis of what would be the activity of the body implementing the financial instrument in the absence of the OP contribution compared to its activity with that contribution.

	22. 
	4 (deleted)
	HR
	We noticed that “relevant practice and examples” are planned under the Guidance. May we suggest that these focus on the various requirements under Article 7 of the CDR and more in particular on investment methodology relevant examples?


	This is not envisaged at this stage.

	23. 
	2
	HU
	The guidance document in its present form seriously discourages Member States from the use of financial instruments in cohesion policy, mainly because the timing of its publication. The publication and the discussion about the content have started only in October 2015, almost two years after the launch of the 2014-20 programming period. Significant steps were already taken in the establishment of the national institutional systems, therefore we propose that the guidance given by the document shall be applied only for the future and not for measures already taken.


	The guidance note does not create law. It merely states the rules that are applicable.  Since it does not create any rules it is pointless to differ its application. 



	24. 
	3.8.2
	HU
	We propose to complete the chapter with the following sentence:

„If certain elements of these criteria (Article 7(2)(a) to (f)) are predetermined by the managing authority or the body implementing fund of funds in the description of the financial instruments, then those elements cannot be applied as selection criteria.”
	Selection and award criteria must not be confused. The criteria referred to in Chapter 3.8.2 are award criteria. They must serve for the evaluation of the offer and do not relate to the entity submitting the offer. This follows the typical distinction between selection and award criteria.



	25. 
	2
	LT
	Please provide an example of co-management of Fund of Funds, for example co-management of Fund of Funds between national and international institution both selected under relevant (different) provisions of the CPR.
	According to Article 2 (27) of the CPR "Where financial instruments are implemented through a fund of funds, the body implementing the fund of funds shall be considered to be the only beneficiary within the meaning of point 10 of this Article".

On that basis the Commission services do not consider possible to have a Fund of Funds co-managed by several bodies implementing financial instruments.

This is without prejudice to the possibility for a consortium of companies to submit an offer in reply to a call for tender launched in order to select a body implementing a Fund of Funds. It also does not preclude the possibility for a beneficiary to externalise the implementation of certain tasks of management of the Fund of Funds.
MS have however the possibility to set up several funds of funds.



	26. 
	3
	LT
	Please add one more option of selection of  body to implement FI, e. i. „the exclusive right“ which is mentioned  in the Directive 2004/18/EC  and  in the Directive 2014/24/EU. 

Both Directives on Public Procurements, precisely article 18 of the Directive 2004/18/EC and the article 11 of the Directive 2014/24/EU foreseen the “the exclusive right” for service contracts to be awarded. We strongly believe that this option, as prescribed in the Directives must be mentioned among the other ones.

Following the discussion on the application of exclusive right in FI hereby we are sending a description of Lithuanian example.

In Lithuania the provision of the exclusive right set forth in the Directive was transferred to the national Law on Public Procurement. Art. 10 (2) (8) of the Law provides that requirements of the Law are not applied to “purchase of services when a purchasing authority acquires services from another purchasing authority or an association of purchasing authorities enjoying the exclusive rights for such services, granted under the appropriate legal act in line with the EU Treaty.” Art. 12 of the Law on Investments of the Republic of Lithuania sets that the State can allocate funds for implementation of FIs and management of the funds, as one of the ways of fostering investments. The Law also sets the right of the Government to entrust financial institutions established by the Government and controlled by the State to manage the Fund of Funds or implement FI if no Fund of Funds is established. Implementing the Law on Investments the Government of the Republic of Lithuanian by its Resolution assigned three public financial institutions to manage Fund of Funds or implement FI (if a  Fund of Funds is not established) in the areas indicated in the Law on Investments Each institution is able to perform it’s activities in the particular area (as start-up and development of activities SMEs, energy efficiency, renovation of multi-apartment building and public infrastructure) detailed in the Resolution of the Government.  

The Managing Authority of Lithuania would like to use “the exclusive right” option in selecting the manager of the Fund of Fund indicated in the Resolution of the Government of the Republic of Lithuania. 

The services of public entity are of public nature and intended to meet public interests. No private body provide services for to increase labour demand, in particular those who face difficulties on the labour market. Public entity does not provide its services in the market so it does not compete with private entities.
	The situation considered by Article 11 is that of a public sector body providing certain services, on an exclusive basis, to the public sector. As a result, competition from private service providers is not possible and results in the exemption for the 'client' public authorities from the obligation to resort to tendering procedures.

For the benefit of this exception to be triggered, there must exist:

•
an exclusive right conferred to an entity, which prevents economic operators to intervene; 

•
a law, regulation or published administrative provision compatible with the TFEU, in particular with the freedom of service and establishment provided for by the TFEU (Case C-220/06 Asociación Profesional de Empresas de Reparto y Manipulado de Correspondencia v Administración General del Estado).the body granted an exclusive right must be a contracting authority or an association of contracting authorities which may be the sole source for a particular service, in respect of the provision of which it enjoys an exclusive right.

The LT authorities are rather invited to check whether the in-house conditions are met.

	27. 
	3.8.2 
	LT
	Do we need to set up minimum requirements (a minimum score) for award criteria, if the body implementing FI is selected during the in–house procedure (so there is one Financial intermediary). Or in such case award and selection criteria are evaluated as compliance criteria.  
	Second option is correct.

In case of direct award of the contract (in house for example) then the criteria of Article 7 of the CDR must be respected but there is no requirement to distinguish between award and selection criteria.

This is clarified in the guidance note.

	28. 
	3.1.1.1


	LV
	Is "carried interest" included under other forms of remuneration and accordingly should it be counted in the calculation of estimated contract value?
	As indicated in Section 3.1.1.1 of the Guidance note, for the purpose of assessing whether the public procurement directive is applicable to the envisaged contract, the basis for calculating the estimated contract value is, for banking and other financial services, the fees, commissions payable, interests and other forms of remuneration (Article 9(8) of Directive 2004/18/EU, Article 5(13) Directive 2014/24/EU). 

Therefore carried interest should be counted in the calculation of the estimated contract value. 

Please also read question and answer (f) of the finalised Guidance note on management costs and fees.

 

	29. ted in the 
	3.1.1.1
	LV
	General question: shall "carried interest" be considered under management costs & fees or under preferential remuneration?


	See above.

	30. 
	
	LV
	Please, could you clarify, whether co- investment vehicles are subject to the co- investment under conditions, where co- investor is selected on the basis of the principles of the Treaty.
	Unclear question



	31. 
	
	LV
	Please, clarify, under what conditions managing authorities can assume that no management of the co- investment vehicle is involved? Is it applied only to situations when public remuneration in any kind for management of the co- investment vehicle is involved?
	The co-investment option will be deleted from the guidance because the Commission services do not believe it is an option that can be used under Article 38(4)(b) of the CPR since the main objective in the context of the implementation of that provision, is always in the first place to find a body providing a service which is the implementation of the financial instrument. Co-investment is promoted but co-investment without fund management would not be an option under Article 38(4)(b) of the CPR, whereas management of a fund without co-investment would still be allowed. 

	32. 
	3.1.1
	LV
	Please, provide clarifications on application of the Public Procurement procedure in the case where there is no market for certain type of activity (for example, guarantees) and only one entity implements activity as activity delegated by the state according to the provisions of national Law. What would be the ultimate objective for advertising competition if there is no market participants present for the implementation of the activity.  
	The absence of actors on the market is not a sufficient reason, on the basis of public procurement rules, not to open a market to competition. A section 3.1.1.3 on the choice of procedures has been added in the guidance in order to highlight the possibilities which exist in such situations. However it should be borne in mind that economic operators from other countries could be interested to submit an offer. 



	33. 
	3.1.1
	LV
	Please, provide clarification, whether public procurement procedure should be applied by the entity in charge of implementation of fund of funds, if this entity is contracting authority within the meaning of public procurement Directive, towards financial intermediaries even in the case where financial instrument is implemented on market terms (no subsidies provided and no remuneration on preferential terms if compared to the market terms involved.


	If a body implementing a fund of funds is a contracting authority it must apply public procurement rules to select financial intermediaries implementing the specific instruments regardless whether state aid is granted to financial intermediaries or not. The fact that financial intermediaries work on market conditions does not mean that public procurement rules are not applicable to their selection. 

It must be underlined that in case the body implementing a fund of funds has been selected following a public procurement procedure, it is very unlikely that it will be a contracting authority in the meaning of the public procurement directive. If it is not a contracting authority it is not required to follow public procurement procedures in order to select financial intermediaries. It will nonetheless be required to apply open, transparent, proportionate and non-discriminatory selection procedures, avoiding conflicts of interest in accordance with Article 38 (5) of the of the CPR as well as to apply the selection requirements of Article 7 of the CDR. 

	34. 
	3
	LV
	In Latvia Single Development institution (national development institution) was created after a long and comprehensive work in order to streamline the implementation of support measures which are aimed to address identified market deficiencies in line with State aid law. The exclusive mandate and public remit of the SDI is stated in national law (Law on the single Development Institution came into force as of 1st of March, 2015). The strategic framework of SDI was notified and approved by DG COMP. SDI is jointly owned by Ministry of Finance (40%), Ministry of Economics (30%) and Ministry of Agriculture (30%). MA is a functional part of Ministry of Finance. Taking into account above mentioned we tend to consider that SDI is in compliance with the in-house entity criteria. Should there be legal doubts, we would welcome if you would complement the guidance note with explicit mentioning of selection order of entities that are bearing exclusive mandates according to national law of Member State.
	It is not enough for an institution to be created by law with a given mandate to consider that this entity has an exclusive right. Only in a limited number of cases can exclusive rights be granted to entities in line with the Treaties since exclusive rights constitutes a restriction to the four freedoms of the internal market.  Conditions for exclusive rights are indicated in reply to question 2 from LT above.

Since the MA is part of the Ministry of finance and the Ministry of finance co-owns the SDI it seems that the condition of control of the MA over the SDI is not met. Therefore rather than in-house the LV authorities should check whether the conditions for inter-administrative cooperation are met: it should be checked that participating contracting authorities aim at ensuring that public services they have to perform are provided with a view to achieving objectives they have in common, the implementation of the cooperation is governed solely by considerations relating to the public interest and the participating contracting authorities perform on the open market less than 20% of the activities concerned by the cooperation.  

Alternatively the MA could designate the Ministry of finance as Intermediate body. This would allow using the services of SDI provided that the other conditions of in-house between the Ministry of finance and SDI are met: effective control of the Ministry of finance over the activities of SDI and essential part of the activity (before Directive 2014/24/EU) / more than 80 % of the activities (under Directive 2014/24/EU) of SDI carried out for the entities owning and controlling it.

	35. 
	3.5
	
	Please confirm whether our reading is correct: in case there is an “in-house award” performed by MA public procurement rules do not apply?
	This is correct

	36. 
	3.5; 3.6
	LV
	If our reading is not correct- please clarify what is the practical meaning of statement that “public procurement rules must not interfere with the freedom of public authorities… ”, in particular, how exactly this “freedom” could be legally demonstrated (national law for national promotional institutions, exclusive mandate or other)?
	The sentence indicated in this question is a quotation of recital 32 of Directive 2014/24/EU introducing the conditions under which a public-public cooperation is allowed. Such cooperation is allowed through in-house an inter-administrative cooperation under the conditions laid down in the Directive.



	37. 
	3.5; 3.8
	LV
	MA designates an in-house entity as a fund of funds and this entity implements both- fund of funds and some of financial instruments. Is the part regarding implementation of financial instruments done within the general evaluation of entity to examine its the compliance with Art. 7(1) and Art.7(2) of the CDR or should it be processed separately?


	MA can check whether the in-house entity meets the selection criteria of Article 7 the CDR to implement the fund of funds and some specific financial instruments at once, but the fulfilment of the criteria laid down in Article 7 of the CDR must be examined to check if the entity meets the conditions for being selected for implementing the Fund of Fund on the one hand and whether it meets the conditions for implementing the financial instrument(s) on the other hand.

	38. 
	3.8
	LV
	In Latvia direct implementation of financial instruments is allowed for SDI according to Law on the Single Development Institution.

Are there common criteria available regarding the form in which it is expected that the evaluation of potential in-house entity to comply with provisions of Article 7(1) and Article 7(2) of the CDR is ensured?
	There is no compulsory form to follow for the evaluation of the fulfilment of Article 7 criteria outside public procurement procedures (for instance when an in-house entity is entrusted).

	39. 
	2; 3.8
	LV
	Could you confirm, that the date of “award” is the date when the full compliance with Art. 7(1) and Art.7(2) of the CDR is ensured? In case separate decision is needed, could you clarify the legal form of this “award”. Does our reading is correct that we do not have to put in place transitional provisions to ensure that in-house entity which has been duly designated until Directive 2014/24/EU is transposed or until 18 April 2016 comply also with the criteria which comes after this date?
	If award of a contract to an in-house entity is prior to the date of the signature of the contract, then the date of the assessment of the selection criteria laid down in Article 7 of the CDR could indeed be considered to be the date of the award. This evaluation should be duly documented for audit purposes as well as the conclusion that it constitutes the date of the award. 



	40. 
	3.5
	LV
	Is this criterion met in case Managing Authority is a functional part of direct shareholder? In our case Ministry of Finance owns 40% of shares in particular entity (possible in-house entity) and MA is a functional part of Ministry of Finance.
	See answer above



	41. 
	3.5
	LV
	Could you give an example of decisions or controls that MA should be able to exercise over its in-house entity? Could you clarify should this envisage a creation of separate managerial body within the in-house entity or it could be performed through the traditional role of the shareholder? 
	Article 12 of Directive 2014/24/EU, provides for clear requirements to be met for control over the in-house entity to be considered effective: the contracting authority must exercise a control over the legal person concerned (i.e. the in-house entity) which is similar to that which it exercises over its own departments. A contracting authority is deemed to exercise such control where it exercises a decisive influence over both strategic objectives and significant decisions of the controlled legal person. The contracting authority must be able to exercise a structural and functional control over that entity but not necessarily a daily operational control. 



	42. 
	3.5
	LV
	What percentage stands for essential in the meaning of this guidance note?
	It is not possible to fix a percentage since Case law defined the criteria of essential without fixing a percentage and ultimately the Court would have to judge under these criteria whether a given percentage stands for essential. It can however be noted that the ECJ accepted a percentage of 90% (see Case C-295/05, Asemfo, paragraph 63).

Under Directive 2014/24/EU a clear percentage of 80 % has been fixed, which gives full clarity for procurements launched under the new PP Directive

	43. 
	2
	LV
	Does public management authority is the same as managing authority in the meaning of CPR?
	According to Article 123 of the CPR, "Each Member State shall designate, for each operational programme, a national, regional or local public authority or body or a private body as managing authority" (similarly Article 65 of R 1305/2013 for the EAFRD). 

The CPR allows Member States to designate private managing authorities or public managing authorities. 

However the reference to public managing authorities has been deleted from the guidance note because it could be confusing. Public procurement rules apply to contracting authorities, which are defined in Directive 2004/18/EC and Directive 2014/24/EU as the State, regional or local authorities, bodies governed by public law or associations formed by one or more such authorities or one or more such bodies governed by public law.

	44. 
	3.5
	LV
	Could you give a practical example of joint analogues for controls? 


	Joint analogous control exists when the control exercised over the in-house entity is exercised jointly by several contracting authorities (Ministries for instance), provided all are public entities and provided the control is effective.  If several contracting authorities own a development bank and exercise over that bank a control similar to that they exercise on their own services, then they exercise a joint analogous control.

	45. 
	2
	PL
	General remark to the note:

Apart from art. 37(2) of the CPR which states that the implementation of financial instruments shall comply with applicable law, in particular on public procurement, it should be born in mind that direct application of public procurement procedures rules for the selection of the bodies implementing FIs may in practice cause significant obstacles in setting up of FI and delivering financial support to final recipients. The main identified obstacles are:

· description of scope / subject of public procurement contract: it might be difficult to accurately forecast in advance the scope of the service contract for FI because of its complexity; it is impossible to predict all the cases, where changes in the agreement will be necessary, as it is impossible to predict  the results of the update of ex ante assessment or the situation on the market;

· modification of a service contract: support from FIs is supposed to be a long-term public intervention  addressing market failures but the public procurement rules limit the duration of public procurement contract (4 years unless it is proved that the longer contract will provide costs benefits) and restrict the possibility for its modification (any substantial modification is not allowed and would constitute an irregularity), therefore flexibility of FIs under public procurement rules is very limited, and at the moment of issuing the public tender it is hard to predict how the market needs for public intervention would change;

· possibilities to attract private investors are very limited under inflexible public procurement contract as the private investors, entrusting their money for investment within a FI, have to be sure that the contract will not be terminated because of unnecessary administrative provision and that it may be amended in a relatively flexible way in case the economy/market situation change;

· award of contract based on lowest price / most economically advantageous tender criteria: the cost evaluation cannot be the determinant factor in selection of bodies implementing FIs and other factors should be taken into account to ensure the best quality for the implementation of FIs and sound financial management of programme resources;

· in order to manage the FI in an effective way, in order to diversify the risk, it is crucial to have the possibility to entrust task to more than one entity; application of public procurement procedure makes it impossible to choose more than one entity.

Taking into account the above-mentioned obstacles which may hinder the implementation of FI under strict public procurement procedures it should also be noted that the public procurement procedure was rarely applied for the selection of bodies implementing financial engineering instruments in 2007-2013 programming period, even if it was applied, it usually concerned only relatively small and simple projects. According to Summary of data on the progress made in financing and implementing financial engineering instruments reported by the managing authorities in accordance with Article 67(2)(j) of Council Regulation (EC) No 1083/2006, programming period 2007-2013, situation as at 31 December 2013, only in 15% cases holding fund managers  were selected in open public procurement (43% - direct entrustment to EIB and EFI, 42% grant procedure foreseen in Art. 44 of Council Regulation  No 1083/2006).

The draft Guidance for Member States on the selection of bodies implementing FIs, including funds of funds  already refer to certain specific situations which fall outside public procurement procedures, namely:
- EBI/EFI;
- international financial institution (IFI);
- in-house entities;
- inter administrative cooperation;
- designation of an intermediate body.
However, even if the exceptions may be applied at the national level and for the selection of funds of funds managers (for example using a national promotional bank), their application at the regional level and for further selection of financial intermediaries by fund of funds managers would be even more difficult.  Since using the above exceptions implies de facto exclusion of private entities, potential effectiveness is hampered due to limiting the number of potential entities which could implement financial instruments.

What is really needed is a new approach to financial instruments under cohesion policy and the selection aspects of bodies implementing them. 

Financial instruments implementing under cohesion policy should not be seen as a deliverance of pure financial service but as a tool for delivering support under cohesion policy, where the managing authority receives no economic benefits as all benefits should be passed on to final recipients (e.g. through reduction of interest or collateral requirements). As it is explained it the draft Guidance for Member States on the selection of bodies implementing FIs, including funds of funds in point 3.6.1 ”the pursuit by a managing authorities of objectives and activities described in an operational programme can be considered as tasks of public interest”. Therefore, if the task of managing authorities is to deliver support through financial instruments  for achieving the goals of operational programmes and it is considered as a tasks of public interest, and the managing authority receives no economic benefits as they are passed on to the final recipients then such a situation should fall outside the public procurement procedures. 

Art. 38 (4) CPR states that when supporting financial instruments the managing authority may entrust implementation tasks to certain bodies including those governed by public or private law. Please note the meaning of the word “entrust”, which reflects a kind of power/dominion/authority ; the consequence of the verb entrust is the privilege/prerogative given to the MA to appoint the entity, whereas the public procurement procedure would eliminate such a prerogative.

Moreover, the draft guidelines on selection do not address all the legal possibilities that can be applied for the selection of the bodies implementing financial instruments. One of such options is explicitly included in Art. 44 of Regulation 1083/2006 and allows, in case of operations organised through holding funds, to directly award a grant to a national or regional financial institution under national law compatible with the Treaty. This was further explained in the COCOF note that the national law should:
- designate the financial institution in question;
- present the public policy objectives which justified the direct award of a grant to it;
- justify the existence within this financial institution of the expertise necessary for the successful accomplishment of the holding fund tasks.
The direct award of a grant was understood as a direct financial contribution by way of a donation. This possibility of awarding a grant was second most common way of selecting holding funds in financial perspective 2007-2013 but the draft guideline on selection of bodies implementing FI does not refer to it. 
There are many ways in which the Art. 37(1) and Art. 38(5) of the CPR can be interpreted in case of selection of bodies implementing FIs, but interpretation of legal provisions by the COM should always be in favour of the broad implementation of FIs within operational programmes and the final recipients who benefit from support provided by FIs. 

In accordance with the CPR there are many possibilities for the selection of bodies implementing financial instruments, including also those provided by national law.  Moreover, the rules of CPR should be read as allowing any procedure that is open, transparent, proportionate and non-discriminatory, and which avoid conflict of interest, to be in line with the necessary requirements for the selection of bodies implementing FIs.


	 The scope of the tender will be the management of a fund in accordance with an investment strategy.

It is up to the contracting authority to define the tasks of the contractor in such a way which allows for the adjustment of the investment strategy later on without creating a significant change of the tendering conditions later on, and which allows as well the bidder to have a precise enough understanding of the tasks allowing him to submit a proper bid. The limitation to four years of service contract exists only for Framework agreements. Even in this case the duration of the individual contracts based on a framework agreement does not need to coincide with the duration of that framework agreement, but might, as appropriate, be shorter or longer.
Under Article 72 of Public procurement Directive 2014/24/EU possibilities for modifications of contracts have been widen compared to the past and should allow accommodating the situations indicated in the question.

The public procurement rules are not inflexible. On the contrary, possibilities for modification of contracts are laid down in Article 72 Directive 2014/24/EU. They are applicable to all procurement of works, services, and supplies across EU above the thresholds indicated in the Directive.

As regards the content of contracts and modalities for their application this goes beyond public procurement rules and depends mainly on the contracting authority skills and capacities.

As explained in the guidance note, the selection criteria laid down in Article 7 of the Delegated Regulation call for the use of the most economically advantageous method for the evaluation of offers. This method, by contrast with the price- only evaluation method, takes into account both the quality of the offers and the price proposed. This meets the Polish authorities' preoccupations.

There are no restrictions under public procurement rules as regards the number of entities to whom implementation tasks can be entrusted. 

A limit comes from Article 2(27) of the CPR which states that in the case of a Fund of Funds,  there is only one beneficiary which is the body implementing the Fund of funds.
However it is possible to set up several HF each one being implemented by a different body. 

To select different bodies it is possible to launch a single public procurement procedure with several lots.

As regards the procedures followed in the past under the Structural Funds in order to select bodies implementing financial instruments it is not possible to draw any conclusions from the figure indicated. The Selection of bodies implementing financial instruments must have been done in line with the legal requirements applicable under Regulation (EC) No 1083/2006, i.e. the management of holding funds must have been done via the award of a public contract in accordance with public procurement law, and when the agreement is not a public contract within the meaning of applicable public procurement law, the award of a grant defined for that purpose as a direct financial contribution by way of a donation to a financial institution without a call for proposals that is in accordance with national law compatible with the Treaty (Article 44 Regulation (EC) No 1083/2006). 

On the basis of the indications from the PL authorities it is not possible to conclude whether or not the procedures followed for the selection of bodies implementing financial instruments where regular or not. As indicated in the guidance note a number of situations which do not require the application of a public procurement procedure, under which a large number of entrustments carried out under the 2007-2013 programming period might fall.

If MS are aware that selection was done in breach of applicable rules and there is an irregularity Member States are reminded that they shall in the first instance bear the responsibility for investigating irregularities and making the financial corrections required in accordance with Article 98 of Regulation (EC) No 1083/2006). 

The possibilities for entities at central level to proceed to a direct award in the situations described in the draft guidance note are also open to entities at regional or sub-regional level.

In particular, inter-administrative cooperation can be used by regional entities contracting with a national promotional bank having an in-house relation with a central Ministry.

Public procurement rules are applicable to public service contracts even if the contracting authority is not itself the beneficiary of the tasks carried out by the service provider.

In case the regional authorities would prefer to use the services of private service providers they have the possibility to select such a provider via a public procurement procedure. 

Financial instruments are seen as a tool for delivering support under ESIF policies, including the cohesion policy. However for the implementation of the tool under Article 38 (4)(b) of the CPR there is no exception to the application of public procurement law. 

Pursuit of tasks of public interest is not a reason for being exempted from the application of public procurement rules. Public procurement rules must be respected whoever benefits from the services provided (example: procurement of water supply...).

Reference to transfer to final recipients is relevant to ensure that no state aid is kept at the level of the bodies implementing financial instruments but not to justify the absence of procurement procedure. Selection of bodies implementing financial instruments based on open, transparent, non-discriminating procedures (including where applicable public procurement) ensures that no aid exist at the level of the body implementing the financial instrument (cf point 40 of risk capital guidelines).

The CPR refers to the possibility to entrust tasks to certain types of bodies but does not say how this entrustment can be done.

In addition derogations to basic internal market rules cannot be implicit.

 It is not possible to conclude from the terminology used in Article 38(4)(b) of the CPR that public procurement rules do not apply.

Article 44 of Regulation (EC) No 1083/2006 allowed for the award of a grant only "when the agreement is not a public contract within the meaning of applicable public procurement law" provided this was in accordance with national law compatible with the Treaty
Art. 37(1) and Art. 38(5) of the CPR cannot be interpreted as derogating to the application of public procurement rules and principles. There is even an explicit reference to the application of public procurements rules in Article 37 (1) and in the second indent of Article 38(4).  However in order to facilitate the use of FI, situations falling outside public procurement rules have been highlighted in the note, thus giving the possibility to MS to make use of direct award options.

Reference is made in the CPR to Treaty principles of openness, transparency, proportionality and non-discrimination for the procedures applicable to the selection of financial intermediaries. 

These notions cover both the case where a public procurement directive applies (providing for procedural rules common to MS for contracts above thresholds fixed in the Directive) and situations where it does not apply.

	46. 
	2
	PL
	As it was mentioned before, Member States often adopt national acts concerning implementation of operational programmes, which might regulate for example selection of beneficiaries and operations. In Poland, there is an act on the principles of the implementation of cohesion policy programmes, financed under the 2014-2020 financial perspective, and according to it projects (operations) are selected by way of a call for proposals carried out in compliance with the principles of transparency and in a reliable and impartial manner ensuring that applicants have equal access to information on the conditions and methods of selecting projects to be co-financed. This procedure applies to all beneficiaries and in case of financial instruments the beneficiary means the body that implements the financial instrument or the fund of funds as appropriate, as it is stipulated in Art. 2(10) of the OF THE CPR. 

The draft guidelines on selection do not address the problem of such possibilities that may (or may not) be applied according to national law. Calls of proposal carried out pursuant to the above-mentioned national act ensure compliance with EU legislation, including principles governing public procurement, such as the requirement to ensure open, transparent, proportionate and non-discriminating procedures, avoiding conflicts of interests. PL regards this provision as applicable to all beneficiaries, for grants as well as for financial instruments.

	On the basis of the information provided in the question, the Polish act on the principles of the implementation of cohesion policy programmes, financed under the 2014-2020 financial perspective, referred to in the question does not seem to appropriately cover the selection of bodies providing financial services for the implementation of financial instruments.

In all cases compliance with EU law must be ensured.

	47. 
	2
	PL
	Chapter 2 Background –the last sentence :“It should be noted that the possible identification of bodies implementing financial instruments in ESIF programmes does not exempt from applying public procurement rules and principles when selecting such bodies” ​ seems to shift the responsibility for applying proper rules on selection of bodies implementing FIs only on the MA. Cohesion policy is implemented through shared management and the Commission has an important role to play, which includes preventing potential irregularities. MA needs to be assured that the negotiated provisions on selection of bodies implementing FIs are accepted by the Commission and in the future there will be no retrospective change of the interpretation of the rules on the selection of FIs.


	The CPR does not provide for the identification of beneficiaries in the OPs, but only of the types of beneficiaries (art 96 (2)(b)(iii)). The same principle applies to the EAFRD (R 808/2014, Annex I, part I, point 8(2)(c)).
The Commission does not intervene in the selection of operations. According to Article 125 (3), in the context of the ERDF/CF/ESF, the managing authority shall draw up and, once approved, apply appropriate selection procedures and criteria. Similarly, for the EAFRD articles 49, 65(4) and 66 from R 1305/2013 apply in this case.
Therefore even if, beyond the legal requirements, beneficiaries were identified in the OPs, this is without prejudice to the legality of the selection procedure of such beneficiaries which has not been checked by the Commission services at the time of approval of the OP.

	48. 
	3
	PL
	Besides general principles governing the selection of bodies implementing funds of funds (based on regulations concerning public procurement), the draft guidance also describes special cases applicable to the selection of bodies implementing funds of funds to whom the managing authority may entrust implementation tasks pursuant to Article 38(4)(b) of the CPR. 

Nonetheless, apart from cases that concern entrusting such tasks directly to EIB/EIF and international financial institutions in which the Member State holds shares, the draft Guidance does not contain a description of an analogous selection mode with respect to financial institutions having their registered office in a Member State pursuing the achievement of public interest objectives and remaining under the supervision of a public institution. When a Member State has financial institutions authorised under relevant legislative acts and satisfying the conditions referred to above, is it necessary to assume that the managing authority will be able to entrust implementation tasks directly to such bodies as well?
	Entrustment of tasks of implementation of financial instruments to financial institutions having their registered office in a Member State pursuing the achievement of public interest objectives and remaining under the supervision of a public institution referred to in Article 38 (4)(b)(ii) of the of the CPR is possible provided the conditions for in-house and inter-administrative cooperation are met. 

For an in-house relation to be established it is not enough that the financial institution is pursuing tasks of public interest and is under the supervision of a public institution but is also necessary that the an effective control is exercised over the entity by the public owners.

In addition before transposition of Directive 2014/24/EU or 18 April 2016, whatever is earlier, it is required that the essential part of the activity of the institution is carried out by the in-house entity for the public entities controlling it, or after the transposition of the Directive more than 80%.

If there is no effective control from the owner, there is no in-house relation. The fulfilment of the conditions for inter-administrative cooperation should however be checked.  

	49. 
	3.1.1
	PL
	The draft Guidance for Member States on Article 42(1)(d) CPR – Eligible management costs and fees , that was presented on EGESIF on 17 June 2015, referred to the guidance note on selection (which was then pending) to provide further clarification for establishing management fee. The drafting was as follows: “ Article 42(5) CPR defines management costs as comprising direct and indirect costs which are reimbursed against evidence of expenditure whereas management fees are referred to as an agreed price for services rendered. Such agreed price may be established via a competitive market process, if the latter is applied when selecting the body implementing financial instrument(s)1.

1) See guidance note on selection (pending)”

But in the note on selection that was presented on EGESIF on 21 October 2015 there was no information concerning the management fee.  How “a competitive market process” should be understood? Is it possible that during competitive market process the fee is established and that body that implements FI issues only an invoice for the management of FI?
	Threshold for the applicability of public procurement directive must be checked against the total remuneration for the services provided by the bodies implementing financial instruments VAT free (i.e. costs and fees). 

Article 13(6) of the CDR provides for the eligibility of management costs and fees that are higher than the thresholds if a competitive tender proves the need for such higher remuneration, in other words if they are in line with market prices. A competitive tender is an open, transparent, proportionate and non-discriminatory procedure, avoiding conflict of interest. The notion of open, transparent, proportionate and non-discriminatory procedures, avoiding conflicts of interest is meant to cover situations where the public procurement Directive applies but also situations where the public procurement directive does not apply, either because, below the thresholds of the Directive the contract is of certain cross border interest and the principles of the Treaty of openness, transparency, proportionality and non-discrimination, must be respected or because selection of financial intermediaries is carried out by entities which are not contracting authorities.



	50. 
	3.1.1.2
	PL
	Further elaboration is needed on increasing the amount of programme contribution to FI implemented by bodies already selected under the 2007-2013 programming period, which is mentioned in conclusion in chapter 3.1.1.2:

· Is entrusting of programme contribution to an entity selected in a 2007-2013 programme limited to the instrument that this entity had already implemented, or may the additional financing involve also additional instruments? E.g. if an entity implements a loan scheme in 2007-13, may it be entrusted with a VC scheme with additional financing, without any selection procedure entailing public procurement?;
· Should an increase of a contribution to an instrument from 2007-13 perspective be concluded as an annex to the original contract, or should it be a new, separate financing contract?;
· Does a contract concluded in 2007-13 need to have a clause in it that allows for this kind of increase? Can such a clause be added (annexed) currently?;

· When additional financing from 2014-20 programmes is entrusted to an institution that implemented a FEI in 2007-13 and which is the contracting entity in the light of the public procurement directive, does that imply that this institution needs to apply public procurement when selecting financial intermediaries for the new financing? Or is it possible to select intermediaries in a different mode, assuring compliance with Art. 38(5) of regulation 1303/2013?

	In order to legally increase the amount of programme contribution to FI implemented by bodies already selected under the 2007-2013 programming period, the managing authority needs to check if the modifications, irrespective of their monetary value, have been provided for in the initial procurement documents in clear, precise and unequivocal review clauses.

Provided this was the case, an increase is possible without breaching public procurement law even though the contract did not stipulate it. In this specific situation the possibilities for amending contracts need to be checked against national law.

Whether or not the increase can be done in other financial instruments depends on the indication of the initial call.

A contracting authority is subject to public procurement rules and principles to select financial intermediaries, except if entrustment of tasks of implementation of financial instruments is done to an entity listed in the guidance note and the entrustment falls outside the scope of public procurement rules.

	51. 
	3.6.1
	PL
	Chapter 3.6.1: references of public-public partnership in waste removal or purchasing of an IT system by a university are not relevant for the subject matter of the guidance – we therefore kindly request that more relevant examples are given, e.g. referring to financial services.
	 The example given under 3.6.2 is applicable mutatis mutandis here as well, within the limits of what is possible under the case law.

	52. 
	3.6.1
	PL
	Chapter 3.6.1: It is indicated in the chapter that public-public partnership must not only serve objectives of public interest, but it must also be demonstrated that the cooperation between public authorities is governed solely by considerations and requirements relating to the pursuit of objectives in the public interest, which should be verified case by case. We kindly request an elaboration of this issue – how could such character of the co-operation be proved?
	 Demonstration requirement has been deleted from the guidance note.
However the assessment needs to be done on a case by case basis. That the cooperation between public authorities is governed solely by considerations and requirements relating to the pursuit of objectives in the public interest may be established by reference to tasks of public interests assigned by EU or national law.



	53. 
	3.6.1
	PL
	Chapter 3.6.1: pricing of services in public-public partnership shall be based on the same type of products delivered to the same group of clients (with consideration to relevant regulations on management costs and fees). Is it possible to implement other pricing methods in case no services of same type are served to the same group of clients?
	Yes this is possible, provided the same pricing method would be applied to the public owners of the entity as well as to the public managing authority using the entity as body implementing financial instruments.

	54. 
	3.7
	PL
	Chapter 3.7: It is stated in the chapter that the role of an intermediate body for a FI may be awarded to a public entity, who awards the implementation of the instrument in-house. If the in-house entity (that is to implement the FI) meets the requirements set out in article 7(1) and 7(2) of CDR, can this entity be a non-public (private) one?
	No, by definition an in-house relation exists only between a public authority and a 100% publicly owned in-house entity.

	55. 
	3.1.3
	PL
	Chapter 3.1.3: In light of chapter 3.1.3 it is possible to select the body implementing a financial instrument outside the scope of public procurement directives,  provided that it will act both as a co-investor and as a fund manager and the role of co-investor  will be leading in this system.  The guidelines do not indicate in any way under what conditions we can talk about recognition of the leading co-investor functions within the instrument in relation to the management functions. It would be appropriate to determine in the guidelines a minimum share of own funds in the instrument required to confirm the leading role of co-investor, not the fund manager.
	It is not possible to envisage that, under Article 38(4)(b) of the of the CPR, the co-investment part would prevail over the need for the managing authority to entrust a body to manage a financial instrument. Chapter 3.1.3 has therefore been deleted.



	56. 
	4.2.3 
	SK
	The CPR and the CDR 480/2014 do not explicitly specify that the fund of funds shall be chosen by the public procurement, therefore we are of the opinion that this guidance is going beyond the Regulations, e.g. on page 4, part 2 „Background“, 3rd paragraph, text: „The CPR identifies several types of entities to whom tasks of implementation of financial instruments may be entrusted by managing authorities without specifying the procedures that need to be followed for such an entrustment. However, Article 37(1) of the CPR recalls the general principles that managing authorities must comply with, including when selecting bodies implementing financial instruments: they must comply with applicable law, in particular on State aid and public procurement...“. 


	Article 37(1) of the CPR recalls the general principles that managing authorities must comply with, including when selecting bodies implementing financial instruments: they must comply with applicable law, in particular on State aid and public procurement and they are therefore responsible for ensuring, if necessary following consultation of national control authorities, that all applicable rules in relation to the selection of bodies implementing financial instruments are respected. 

According to Article 38(4) of the CPR, the bodies implementing financial instruments must ensure compliance with applicable law (inter alia, public procurement).  

Article 38(5) of the CPR echoing the principles of the Treaty on the Functioning of the European Union (TFEU), also states that the selection of financial intermediaries must be made on the basis of open, transparent, proportionate and non-discriminatory procedures, avoiding conflicts of interest. This covers :

- the application of public procurement rules when financial intermediaries are selected by contracting authorities; and 

- the application of the Treaty principles i.e. open, transparent, proportionate and non-discriminatory procedures when they are selected by entities that are not contracting authorities, or below the thresholds of the Directive. 

	57. 
	3.1.3
	SK
	In the section 3.1.3 the guidance states that if co-investment is the main subject matter of contract it falls outside the scope of application of the public procurement directive. We could use some clarification on how the Commission will assess this subject matter, maybe along with some examples and criteria, fulfillment of which could provide member states with certainty that the Directive don’t have to be followed.
	This theoretical possibility may seem to be attractive but the Commission services cannot give a concrete example of it because under Article 38 (4)(b) the main objective of the managing authority is always to purchase a service.

 The option has been deleted from the revised version of the guidance in order to avoid confusion. As a result there is no need for the Commission services to provide additional clarifications.

	58. 
	3.1.1
	SK
	According to the Directive 2014/24/EU a framework agreement can be concluded for a maximum period of 4 years, save in exceptional duly justified cases, in particular by the subject of framework agreement. Can selection of financial intermediaries be considered one of the exceptional cases as stipulated in the Directive?


	Each case has to be reviewed on its own merit. There is no general exemption for FI.
In any event it must be underlined that the duration of the individual contracts based on a framework agreement does not need to coincide with the duration of that framework agreement, but might, as appropriate, be shorter or longer.


	59. 
	3.8.1.4
	SK
	On page 20, part 3.8.1.4 „The experience“: Text: „In order to ensure the selection of the most appropriate bodies for an efficient implementation of the financial instruments, one of the criteria to be applied when selecting the body entrusted with the implementation of a financial instrument is the experience of the body with the implementation of similar financial instruments“. 
Comment: According to the art. 38 (4) (a) the managing authority may invest in the capital of existing or newly created legal entities…”. Newly created entities would probably not have any experiences. We propose to add the possibility that experienced staff of that body would be acceptable to meet this condition.”

	Implementation of financial instruments under Article 38 (4) (a) of the CPR will be further explained in a guidance document on implementation options but do not necessarily require a public service contract. 

The purpose of the CDR was not to close the market and restrict the choice of bodies implementing financial instruments to companies already present on the market, i.e. already having experience. However reference to experience was made to ensure that selection criteria are targeting companies which are able to deliver. 

When in a procurement procedure experience of the entity is required and the entity is new and has no experience, Article 63 of Directive 2014/24/EU provides that the bidders may rely on the capacities of other entities, regardless of the legal nature of the links which it has with them.

Section 3.8.1.4 of the guidance note concerning the requirement of experience is applicable to the selection of all types of bodies (except EIB EIF) including to selection procedures falling outside the scope of public procurement rules. That section has been adjusted to reflect more accurately the fact that experience must duly be taken into consideration. In order to allow for the selection of newly established entities, experience of the staff can be taken into consideration (as an award criteria in case of a public procurement procedure) instead of the experience of the company (which is  a selection criteria in case of a procurement procedure).

	60. 
	3.8
	SK
	We could use more practical examples in this guidance, especially in the section 3.8 in order to better understand methods for evaluation of selection and award criteria. 

Also, the criteria seem to have implications on decisions that were already taken. We could use some guidance on how to align the status quo with the new guidance.  


	The guidance does not create new rules. Decisions already taken must have been taken in full compliance with the law.



	61. 
	3.1
	UK
	1. The guidance needs to be amended to recognise that the list at 3.1 is not exhaustive and there are other situations where a procurement process is not required.

2. The guidance should recognise that the use of calls to select the fund of funds can be compliant. In particular where Public Procurement law is not engaged and the selection process meets the requirements at Article 38 (5) of the Common Provision Regulations 1303/2013. 

3. The reference at 3.1 to the interpretative communication should be corrected so it clarifies the scope of the document.

4. The guidance moves significantly beyond the existing interpretation of 2007-2013 eligibility rules governing venture capital and access to finance provision at Fund of Fund level.

5. The more restrictive interpretation will produce unintended consequences that militate against the achievement of policy objectives such as the Commission’s ambition to double the use of Financial Instruments at EU level over the programme period 2014-2020.
	The situations identified are clear cut situations. Co-investment is finally deleted because when a managing authority seeks a co-investment from the body implementing financial instruments it can never be considered to prevail over the need to purchase the service of implementation of the financial instrument. Use of any other option would be at MS risks that the Commission services would disagree with the legality assessment.

The guidance note will not be modified in that sense in order not to create false expectations as regards the possibility to award grants.

The note does not refer to the scope of application of the communication and cannot therefore be understood as restricting its scope of application.

As regards the issue of selection of bodies implementing financial instruments the legal situation explained in the note as regards pre 2014/24/EU Directive is not new.

Policy objectives must be pursued within the limits of the legal constraints fixed by the co-legislators. On the issue of selection these constraints to not allow for a more flexible interpretation than the one given in the note.



	62. 
	3
	UK
	The wording in draft document EGESIF_15-0033-00 requires amendment because as currently written it goes beyond its remit of clarification, inadvertently closing off some options which the United Kingdom believes were intended to be available to the Member States under Common Provisions Regulation (CPR) (1303/2013) and Delegated Regulation (480/2014). 

At the moment, the guidance is structured so that it lists compliant routes to select organisations to implement FIs. It then states that any situation not listed requires selection through a public procurement process
	The guidance note does not create law. It merely states the rules that are applicable. 



	63. 
	3
	UK
	The United Kingdom believes this rigid structure is unhelpful and goes beyond the scope of legal provisions agreed by co-legislators on the CPR and other relevant ESIF regulations (see paragraph 16 in the section on financial instruments in the Council conclusions on the implementation challenges of the cohesion policy 2014-2020 agreed during the Latvian Presidency).
	The guidance note does not create law. It merely states the rules that are applicable. 


	64. 
	3
	UK
	A better approach is to recognise that the list is not exhaustive. This respects the principle that it is for the Member State to decide the most appropriate implementing approach, provided that the approach meets the requirements of the CPR (1303/2013), Delegated Regulation (480/2014), Union law and national law.


	It is for the MS to decide about the implementing modalities and to certify that the selection procedure applied is legal and regular. 
It is also for the MS in the first place to apply financial corrections in case of irregularity and to the Commission only in case the MS does not correct.



	65. 
	3
	UK
	Furthermore, there are some compliant options that are not currently within the list, yet do not necessarily require a public procurement process to be applied. For example, a Service of General Economic Interest model.
	UK services did not develop further about SGEI and abandoned this path. The Commission services cannot envisage how recourse to the notion of SGEI would be an option for the selection of bodies implementing financial instruments under Article 38 (4) (b) of the CPR.



	66. 
	2; 3
	UK
	The first situation is where public procurement law is not engaged because the nature of the arrangement means that the Member State is not purchasing services.
	It is correct that public procurement rules are not engaged when a public authority is not purchasing a service. It is however not correct to consider that under Article 38(4)(b) of the  CPR the entrustment of tasks of management of financial instruments does not entail purchasing a service.



	67. 
	2
	UK
	The United Kingdom only envisages this situation arising in respect of the selection of the fund of funds.  Indicators of a grant relationship, rather than a services relationship, include: the application originated with the proposed grantee, who has designed and set out what they intend to deliver;

a. The grant will not finance the total cost of the activity; and

b. The Member State is not buying services for specific activities (although the fund may meet its policy objectives, such as addressing a specific market failure). 
	Article 66 of the CPR lists several forms of assistance: grants, prizes, repayable assistance and financial instruments. This means that financial instruments were envisaged as a tool different from grants. It would have been different if the of the CPR would have said that one way of implementing a grant would be through financial instruments for example. But it is not the case: financial instruments in article 66 are identified as a form of assistance distinct from grants.

In addition, there is no definition of a grant in the  CPR. 

Moreover, since the body implementing the financial instrument is not the owner of the funds the management of which it is entrusted, the grant element would cover only the management costs and fees which is precisely the remuneration for the service provided. 

	68. 
	2
	UK
	This list is not exhaustive, other factors to be considered are listed in COCOF 8/0002/03 – EN Final. 


	The note indicated as regards holding funds that :

"2.2.5 Article 44 second paragraph of the General Regulation lays down three possible forms for their implementation: (a) through the award of a public contract in accordance with applicable public procurement law, (b) through the award of a grant, defined for this purpose as a direct financial contribution by way of donation to a financial institution without a call for proposals, if this is in accordance with national law compatible with the Treaty, or (c) through the award of a contract directly to the EIB or the EIF.

2.2.6 A grant from the operational programme to a holding fund implies no loss, reduction or waiver of responsibility by the relevant authorities for those resources under the SF Regulations. Therefore such grants to holding funds have no impact on the definition of the functions and exercise of responsibilities of the managing, certifying and audit authorities concerning investment in financial engineering instruments of contributions from operational programmes and the subsequent investment of such contributions in enterprises, urban development projects or schemes for investments in renewable energy/energy efficiency in buildings.

2.2.7 In this context attention is drawn to the specific control and audit requirements set out by the Structural Funds regulations, with a view to ensuring the legality and regularity of expenditure, and sound use of public funds."
The grant was defined in the note as a direct financial contribution by way of donation to a financial institution without a call for proposals. The possibility to have recourse to a grant was conditional to this being in accordance with national law compatible with the Treaty.

Since the Commission services do not envisage under Article 38(4)(b) a national law which would foresee that a grant would be used for remunerating the services provided by a body implementing a financial instrument (instead of management costs and fees under a service contract) and would at the same time be compatible with the Treaty, the same reference to a grant in the guidance note would be misleading and is therefore not considered to be appropriate. 

	69. 
	2
	
	The United Kingdom is considering a call based approach (as described below) and believes this is compliant where these characteristics are identified. 

In particular, it is noted that the wording Article 38 (5) of the Common Provision Regulations 1303/2013 is the “selection of financial intermediaries must be made on the basis of open, transparent, proportionate and non-discriminatory procedures, avoiding conflicts of interest” rather than through a procurement process. It is believed this is to allow for a call which is assessed on an objective basis. 
	The notion of open, transparent, proportionate and non-discriminatory procedures, avoiding conflicts of interest is meant to cover situations where the public procurement Directive applies but also situations where the public procurement directive does not apply, either because, below the thresholds of the Directive the contract is of certain cross border interest and the principles of the Treaty of openness, transparency, proportionality and non-discrimination, must be respected or because selection of financial intermediaries is carried out by entities which are not contracting authorities.



	70. 
	2
	UK
	For clarity, the United Kingdom is committed to ensuring all product funds forming part of the fund of fund structure shall be subject to public procurement.


	The Commission services welcome this common understanding that the services provided by bodies implementing financial instruments are subject to public procurement rules. This is considered to be valid as well as regards the services provided by bodies implementing a Fund of Funds.



	71. 
	3.1.1
	UK
	Therefore the interpretative communication applies to contracts let by contracting authorities below the thresholds, Part B services and concessions. 

The United Kingdom interest in this area is not related to a particular proposal, but rather because similar loose references to the interpretative communication in other documents have caused difficulties with procurement and therefore the United Kingdom asks for this to be corrected in the final draft. 


	The note does not refer to the scope of application of the communication and cannot therefore be understood as restricting its scope of application.



	72. 
	2
	UK
	The United Kingdom’s concern is that the draft Guidance Note puts at risk the ability to build on and meet these agreed policy objectives at Member State and Union level.


	The guidance note does not create law. It merely states the rules that are applicable. It is unclear why the policy objectives to build on and expand the use of JEREMIE and JESSICA initiatives would be put at risk by the application of public procurement rules and principles. So far UK authorities' intention was to appoint a body implementing a Fund of funds (across 6 English NUTS 1 level regions) via an open, transparent and proportionate call for proposals and grant. In this context, there is no objective reason why the use of public procurement rules instead of a call for proposals an grant would put at risk the policy objectives. 



	73. 
	3.1.1.3
	UK
	Market analysis indicates that there is a very limited market for fund of fund activities.  This is due to a number of factors:

a. The technical/complex nature of the fund of fund role requires a detailed knowledge of fund management, State Aid, public procurement, ERDF/ESIF regulations, Member State rules, robust governance requirements and an evidenced track record.  

b. A review of British Venture Capital Association companies indicates that there is a lack of a sufficient quantity of suitable bidders able to carry out this full range of activities.  This means that the capacity of bidders to meet all requirements of Article 7 of the Delegated Regulation is likely to be low.  

c. There are in-built disincentives for private organisations to tender for a low-profit, high complexity contract v a higher-profit, more straightforward contract (product funds). Increasing the likelihood of a sub-optimal and cost inefficient outcome to any procurement process at fund of fund level.


	Without putting into question the assessment of the British Venture Capital Association companies it should be underlined that:

 - bidders from other countries than UK could be interested to submit an offer. 

- requirements of Article 7 of the CDR would apply in any event regardless of whether a call for tender is needed, except if EIB or EIF are entrusted with tasks of implementation of a financial instrument.

- the absence of actors on the market, possibly due to the complexity of the implementing modalities, is not a sufficient reason, on the basis of public procurement rules,  not to open a market to competition. A section 3.1.1.3 on the choice of procedures has been added in the guidance in order to highlight the possibilities which exist in such situations.


	74. 
	3.1.1.3
	UK
	These factors result in a high risk of failed procurement, or alternatively, an increased risk of non-compliance during implementation with consequential impact for the MA, and reputational risks for the MA and European Commission.
	This risk also exists in case a call for proposals is launched. In the context of a public procurement procedure this risk must be mitigated via a careful definition of the exclusion/selection/evaluation criteria and the establishment of a strong evaluation method.

The remark is based on the assumption that the entities which are the best placed to correctly implement the Fund of funds will not apply whereas they could and should (if they are the best placed) submit an offer.



	75. 
	3.1.1
	UK
	The English MA’s position is that it is therefore preferable to engage the market through public procurement at the product fund manager level only.


	Since there is no exception to the application of public procurement rules for the selection of bodies implementing financial instruments it is not possible to consider that public procurement rules apply when selecting bodies implementing specific financial instruments but not when selecting bodies implementing Fund of Funds.



	76. 
	3.1.1
	UK
	Procurement of the fund of fund manager is expected to increase costs by a minimum of 20% (as VAT, profit and/or carried interest as well as ‘priced in risk’ would be applied to the contract).


	VAT might indeed increase the cost but it is unclear why profit and/or carried interest as well as ‘priced in risk’ would be applied to the contract only where the body implementing specific financial instruments is chosen on the basis of public procurement rules and not where it is not chosen on the basis of public procurement rules. In both situations the body implementing the financial instrument would carry out the entrusted tasks for profit.



	77. 
	3.1.1
	UK
	It is highly likely that procured funds of funds would exceed the 7% cap set in Article 13 of Delegated Regulation 480/2014, and we understand that fees over the cap would need to be met from other (national) sources as it could not be recovered from ESIF.  This is currently an unmet cost and risks delaying implementation of FIs whilst funding is sourced.


	It is difficult to estimate the price that will be offered by bidders before a procedure is launched.

The thresholds of Article 13 of the CDR do not apply if a competitive tender proves that higher remuneration was necessary. If Article 13(6) CDR does not apply, the management costs/fees exceeding the threshold would indeed need to be met from other sources, such as the resources paid back from the investments supported by the financial instrument according to Article 44(c) of the of the CPR.

	78. 
	2
	UK
	These matters have not been settled and as a result it is not expected that any procurement could be launched prior to early 2016, resulting in a significant delivery hiatus.


	The guidance document on management costs and fees was finalised in November 2015 and published online (https://www.fi-compass.eu/publication/ec-regulatory-guidance/ec-regulatory-guidance-guidance-member-states). The guidance note on preferential remuneration and interest on advances was presented to EGESIF on_07/10/2015 (ref 15-0030-00). 

An open and transparent call for proposals would also require the announcement of all the conditions indicated above and the finalisation of the ex-ante assessment.  

Even if some of these remarks might be grounded this is in any event not a sufficient reason, from a legal perspective, not to apply public procurement rules.

On more practical grounds it must be underlined that in case the body implementing the financial instrument is selected following a public procurement procedure, it is very unlikely that it will be a contracting authority in the meaning of the public procurement directive. Therefore the time invested in carrying out a selection procedure according to the public procurement rules should save time at the stage of selection of the financial intermediaries by the body implementing the fund of funds.
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